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Conduct of Ballistic Missile Defense
Research, Development, Test, and
Evaluation.
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225.7017-2 Restriction.

In accordance with Section 222 of the
DoD Authorization Act for Fiscal
Years 1988 and 1989 (Pub. L. 100-180), do
not use any funds appropriated to or
for the use of DoD to enter into or
carry out a contract with a foreign
government or firm, including any con-
tract awarded as a result of a broad
agency announcement, if the contract
provides for the conduct of research,
development, test, and evaluation
(RDT&E) in connection with the Bal-
listic Missile Defense Program.

[68 FR 15627, Mar. 31, 2003]

225.7017-3 Exceptions.

This restriction does not apply—

(a) To contracts awarded to a foreign
government or firm if the contracting
officer determines that—

(1) The contract will be performed
within the United States;

(2) The contract is exclusively for
RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm
agrees to share a substantial portion of
the total contract cost. Consider the
foreign share as substantial if it is eqg-
uitable with respect to the relative
benefits that the United States and the
foreign parties will derive from the
contract. For example, if the contract
is more beneficial to the foreign party,
its share of the cost should be cor-
respondingly higher; or

(b) If the head of the contracting ac-
tivity certifies in writing, before con-
tract award, that a U.S. firm cannot
competently perform a contract for
RDT&E at a price equal to or less than
the price at which a foreign govern-
ment or firm would perform the
RDT&E. The contracting officer or
source selection authority, as applica-
ble, shall make a determination that
will be the basis for the certification.

(1) The determination shall—

(i) Describe the contract effort;

(ii) State the number of proposals so-
licited and received from both U.S. and
foreign firms;
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(iii) ldentify the proposed awardee
and the amount of the contract;

(iv) State that selection of the con-
tractor was based on the evaluation
factors contained in the solicitation, or
the criteria contained in the broad
agency announcement; and

(v) State that a U.S. firm cannot
competently perform the effort at a
price equal to, or less than, the price at
which the foreign awardee would per-
form it.

(2) When either a broad agency an-
nouncement or program research and
development announcement is used, or
when the determination is otherwise
not based on direct competition be-
tween foreign and domestic proposals,
the determination shall not be merely
conclusory.

(i) The determination shall specifi-
cally explain its basis, include a de-
scription of the method used to deter-
mine the competency of U.S. firms, and
describe the cost or price analysis per-
formed.

(if) Alternately,
may contain—

(A) A finding, including the basis for
such finding, that the proposal was
submitted solely in response to the
terms of a broad agency announce-
ment, program research and develop-
ment announcement, or other solicita-
tion document without any technical
guidance from the program office; and

(B) A finding, including the basis for
such finding, that disclosure of the in-
formation in the proposal for the pur-
pose of conducting a competitive ac-
quisition is prohibited.

(3) Within 30 days after contract
award, forward a copy of the certifi-
cation and supporting documentation
to the Missile Defense Agency, Attn:
MDA/DRI, 7100 Defense Pentagon,
Washington, DC 20301-7100.

[68 FR 15627, Mar. 31, 2003]

the determination

225.7017-4 Solicitation provision.

Unless foreign participation is other-
wise excluded, use the provision at
252.225-7018, Notice of Prohibition of
Certain Contracts With Foreign Enti-
ties for the Conduct of Ballistic Missile
Defense Research, Development, Test,
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